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I. INTRODUCTION

The United States produces more hazardous waste than any
other nation.' Estimates range between 60 and 247 million tons a
year.2 Recently, the world community has recognized the need to
protect human health by minimizing the transboundary movement?
of these dangerous byproducts.' Meanwhile, the legal and illegal
business of disposing the undesirable materials is growing; 5 it is
estimated to be a 15 billion dollar a year industry.6 U.S. businesses
(as well as private U.S. citizens and the U.S. Government) face one

1. Frontline:Global Dumping Ground (PBS television broadcast, October 1990) (videotape
on file at The TransnationalLawyer office). The U.S. and Mexico have defined "hazardous waste
[as] any wastes, as designated or defined by the applicable designated authority pursuant to national
policies, laws or regulations, which if improperly dealt with in activities associated with them, may
result in health or environmental damage." Annex IIIto the Environmental Agreement Regarding
the Transboundary Shipments of Hazardous Wastes and Hazardous Substances, signed at Washington
_ (number not yet assigned)
D.C., Nov. 12, 1986, art. I, 1 2, _, U.S.T.___., T.I.A.S.
[hereinafter Annex I1]. "-Hazardous substances' means any substance as designated or defined by
the applicable national policies, laws or regulations, including pesticides or chemicals, which when
improperly dealt with in activities associated with them, may produce harmful effects to public health,
property or the environment, and is banned or severely restricted by the applicable designated
authority." Id. at art. 1, 1 3.
2.

UNITED NATIONS ENV'T PROGRAMME, ENV'T BRIEF No. 4, HAZARDOUS CHEMIcALs 4

(1988); HazardousWaste ExportationProposalsProliferate,WASH. REP. ON THE HEMISPHERE, July
20, 1988, at 4.
3. "Transboundary movement" is defined as "any movement of hazardous wastes or other
wastes from an area under the national jurisdiction of one State to or through an area under the
"The Basel Convention on the Control of Transboundary
national jurisdiction of another State ....
Movements of Hazardous Wastes and Their Disposal, adopted andopenedfor signatureMarch 22,
1989, reprinted in UNITED NATIONS ENVIRONMENTAL PROGRAMME, BASEL CONVENTION ON THE
CONTROL OF TRANSBOUNDARY MOVEMENTS OF HAZARDOUS WASTE AND THEIR DISPOSAL: FINAL

AcT, also reprinted in 28 I.LM. 649 (1989), art. 2, 1 3, 28 IL.M. at 660 [hereinafter Basel
Convention].
4. See generally Basel Convention, supra note 3.
5. ,Hazardous Waste Management and Maquiladora Industry Manual, a Joint U.S.
EPA/SEDUE Publication by the U.S./Mexico Hazardous Waste Work Group established by Annex
Ill to the U.S.IMexico Environmental Agreement (Nov. 1989) at 3 [hereinafter MaquiladoraManual].
Illegal traffic is the transboundary movement of hazardous materials in contravention of national or
international law, without notification to or consent of the receiving country. See Basel Convention,
supra note 3, at art. 9.
6. Frontline,supra note 1. Others estimate the hazardous waste disposal business to be worth
$300 billion. Main & Fromsom, Who Will Clean Up by Cleaning Up, FORTUNE, Mar. 17, 1986, at
96.
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of the world's most stringent environmental regulatory systems.7
Hazardous waste generators export these dangerous substances
because they find the cost of disposal in the United States to be
prohibitive.' Accordingly, a more economically attractive disposal
awaits these particularly offensive byproducts of the industrial age
in lesser developed countries (LDCs).9
U.S. generators ship their hazardous waste with increasing
frequency to Mexico."0 A "steady stream" of these poisons and
carcinogens travel from the United States to Mexico, because, as
one critic explained, "to [some of the people involved in
transportation of hazardous waste] Mexico is just a big trash
can."" From October 1987 until September 1989,-310 tons of
liquid and solid hazardous waste were shipped from the
Environmental Protection Agency (EPA) Region 612 to Mexico. 3
Annual reports received by the EPA show that approximately
17,000 tons of hazardous waste were sent to Mexico from the U.S.
for recycling in 1988.'" Waste generators in the U.S. exported
27,803 tons of hazardous waste to Mexico for recycling in 1989.15
These figures represent only the waste which was legally
transferred to Mexico.
7. See Lutz, The Export of Danger: A View From the Developed World, 20 N.Y. U. J. INT'L
L & PoL 629 (1988). This regulatory scheme is a combination of federal statutes and administrative
agency-promulgated rules. Id. at 643. See also Toxic Substances Control Act, 15 U.S.C. §§ 260629(1982 & Supp. 1 1987) 40 C.F.R. §§ 707.20-707.75 (1986) (chemical imports and exports);
Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901-92k (1988); Federal Insecticide,
Fungicide and Rodenticide Act, 7 U.S.C. § 136 (1988); Consumer Product Safety Act, 15 U.S.C. §§
2051-2083 (1988); Food, Drug and Cosmetic Act, 21 U.S.C. §§ 301-393 (1988); National
Environmental Policy Act, 42 U.S.C. §§ 4321-70a (1988); Executive Order 12114,44 Fed. Reg. 1957
(1979); Export Administration Amendments Act of 1985, Pub. L No. 99-64, 99 Stat. 120 (1985).
8. Frontline,supra note 1.
9. LDCs often lack either the resources or the statutory framework to regulate the flow of toxic
waste from industrialized nations. See Handley, Hazardous Waste Exports:A Leak in the System of
InternationalLegal Controls, 19 Envtl. L Rep. (F.nvtl. L. Inst.) '110,171 (1989) (stating that the
LDCs lack the experience needed for proper disposal of hazardous wastes).
10. MaquiladoraManual supra note 5, at 3.
11. Statement by Bill Carter, lead prosecutor with the Environmental Crimes Strike Force in
Los Angeles, California. Frontline,supra note 1.
12. E.P.A. Region 6 six states are: Arkansas, Louisiana, New Mexico, Oklahoma, and Texas.
13. MaquiladoraManuaL supra note 5, at 3.
14. d
15. Telephone interview with Wendy Weber, International Activities Specialist for the
Environmental Protection Agency (EPA), Washington, D.C. (Jan. 25, 1991).
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It is impossible to estimate how much hazardous waste the
generators illegally transport to Mexico.16 Environmentalists
proclaim that much of the waste ostensibly exported for recycling
is not actually recycled. 17 Nevertheless, recycling itself is a "dirty
business," because the recycling process does not recover most
toxic elements of the waste."8 For example, Mexican recyclers
may accept hazardous sludge 9 which is five percent zinc for
recovery. The other ninety-five percent of the sludge is residual
waste that is likely left in Mexico illegally.2"
Additionally, U.S.-owned maquiladora plants2 ' in Mexico are
While Mexican
major generators of hazardous materials.
23
environmental regulations are comprehensive in scope, neither
industry nor enforcement agencies can achieve compliance with
them.24 Mexico is unable to supply the financial support needed

16. Telephone interview with Ann Leonard, Greenpeace International Waste Trade Project,
Washington, D.C. (Jan. 25, 1991) [hereinafter Leonard].
17. Id. The illusory recycling business is known as "sham" recycling. See generally Rose,
Transboundary Harm: Hazardous Waste Management Problems and Mexico's Maquiladoras,23
INT'L LAw. 223 (1989).
18. L.
19. Sludge is a semi-solid form of waste.
20. Leonard, supra note 16.
21. Approximately 1,700 foreign-owned production plants (known as "maquiladoras") lie along
the U.S./Mexico border. These assembly and manufacturing plants are crucial to the economy of the
border area. The maquiladoras are the second largest source of foreign income for Mexico and, thus,
essential to the economic recovery of Mexico. The maquiladoras have proliferated since their
inception in the mid-1960s. See R. PErIs & G.PARTIDA, U.S.MEXICO TRANSBORDER HAZARDOUS
WASTE REGULATION: A NEw ERA OF COOPERATION, reprintedin Perrs, U.S./Mwxtco: A CASE OF
ENviRONMENTAL COOPERATION, paper presented at the Second Annual InternationalLaw Weekend
(Jan. 19-20, 1990) at 4. Based on the United States Tariff Schedule, items 806.30 and 807.00, the
maquiladoras may import goods and services into the United States paying duty on only the value
added in Mexico. Sdnchez, Health and EnvironmentalRisks of the Maquiladorain Mexicali, 30 NAT.
RESOURCES J. 163, 164 (1990).
The Spanish word "maquila" originally referred to the toll of grain which one paid to the miller
for the grinding of the grain. Today "maquila" means the labor and services provided, while a
-maquiladora" is the actual assembly or manufacturing plant. See Rose, supra note 17, at 223 n.1.
22. Sfinchez, supra note 21, at 184.
23. See infra notes 123-62 and accompanying text (discussing Mexico's environmental statutes
governing hazardous waste).
24. D. KAmp, Capsule Summaries of Selected U.S.-Mexico Environmental Problems and
Strategies,paper presented to the Congressional Study Group on Mexico, Session on U.S.-Mexico
Ecology: Respecting No Frontier, Oct. 18, 1989, at 12, reprinted in PEnIS, supra note 21. For
example, poor communication between many different government agencies in both countries
contributes to poor tracking of hazardous materials, and the lack of training of maquila workers and
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to police hazardous waste generators because of an unstable
economy.' As a result, there are virtually no records of the use
and disposal of hazardous maquiladora waste in Mexico prior to
1988.26 Both the U.S. and Mexican governments, as well as nongovernmental organizations (NGOs),2 7 have identified the
maquiladora plants as a major source of hazardous waste
pollution.28
In spite of this, the United States and Mexico have enjoyed
fairly stable relations in regard to transborder environmental
issues." These two countries are in a unique situation: a major
developed nation following the English common-law sharing a
2,000 mile border with a developing nation with civil law
jurisdiction." Pollution, however, does not respect political

local emergency crews to handle hazardous wastes pose public heath risks on both sides of the
border. Id See infra notes 170-196 and accompanying text (discussing industry failure to ship
hazardous waste back to the United States and SEDUE's lack of manpower to enforce hazardous
waste regulations).
25. See generally DuMars & Del Rio, A Survey of the Air and Water Quality Laws ofMexico,
28 NAT. REsouRcEs J. 787 (1988); Szdkely, TransboundaryResources: A View From Mexico, 26
NAT. REsOuRcEs J. 669 (1986); Sinehez, supra note 21.
26. Sdnchez, supra note 21, at 168.
27. One such NGO, the non-profit Border Ecology Project (BEP), was founded by border
residents to investigate possible solutions to the air pollution caused by copper smelters along the
U.S.-Mexico boundary. This organization has expanded its search for local solutions to, interalia,
hazardous waste dumping and reduction of the hazardous waste generated by the maquiladoras. BEP
associates are from both Mexico and the U.S., and are engaged in diverse occupations including
medical doctors, strategists and academicians for government agencies or universities, local
environmental advocates, maquila industry chemical engineers, and journalists. KAMp, supranote 24,
at 1.
28. MaquiladoraManua supra note 5, at 23; Frontline,supra note 1.
29. McCaffrey, TransboundaryEnvironmentalRelationsBetween Mexico and the United States,
in TRANSATLANTIC COLLOQUY ON CROSS-BORDER RELATIONS 191 (1987). One illustration of this
relationship is the succession of environmental border agreements, signed by these two countries,
dating back to 1889. See infra notes 32-39 and accompanying text (discussing historical bilateral
agreements between the U. S. and Mexico). Another example is the appointment of the first-ever
..environmental attach6'" for a U.S. embassy in Mexico City last year. Anne L. Alonzo, senior
attorney for the EPA's Region 5 office in Chicago, was appointed to fill the post. She is to be the
liaison between business and NGOs, as well as between the EPA and SEDUE. First-ever
EnvironmentalAttache Plannedfor U.S. Embassy in Mexico City, 13 Int'l Env't Rep. (BNA) No. 9
at 369 (Sept. 12, 1990).
30. See generally Jones, Our Uncommon Common Law, 42 TENN. L. REv. 443 (1975). A
comparison of common-law and civil-law systems reveals differences in the basic assumptions about
the sources of law. The civil-law countries draft codes which define the private law in
comprehensive terms; a civil-law lawyer or judge does not generally rely on past judicial authority.
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boundaries. Therefore, collaboration between the two countries to
identify and monitor transboundary movement of hazardous waste
is, and will continue to be, essential to the interests of both nations.
The purpose of this comment is to describe the legal controls on
exports of hazardous waste from the United States to Mexico. This
comment will first address transborder enforcement of
environmental regulation of hazardous waste generated in the
United States and shipped to Mexico (as well as waste produced in
Mexico by the American-owned segment of the maquiladora
industry). This comment will then survey the impact of several
U.S.-Mexican bilateral agreements which address environmental
protection and the improvement of the common border. The
comment will examine the extraterritorial reach of the
comprehensive U.S. environmental legislation and the efficacy of
Mexico's environmental statutes. Next, the comment will discuss
how the Basel Convention 3' relates to the transboundary
movement of hazardous waste between the United States and
Mexico. Finally, the comment debates the adequacy of these
regulatory schemes in view of recent trends and of future
developments, concluding that there are creative and viable ways
to improve the "dirty business" of hazardous waste transfers.
II. HISTORICAL BILATERAL ENVIRONMENTAL AGREEMENTS
BETWEEN THE UNITED STATES AND MEXICO

A. 1889 Convention Between the United States and Mexico
U.S.-Mexico environmental cooperation dates back to the 1889
Convention Between the United States and Mexico to Facilitate
Carrying Out of the Principles Contained in the Treaty of
November 12, 1884.32 This Convention exemplifies a successful

One must look for answers to issues and disputes "within the four comers of the authoritative code."
let at 448. Conversely, the common-law practitioner looks for judicial precedents as a guide to the
answer when the statute is not directly on point. One is much less confident that one can answer the
question solely within the "'fourcomers" of any enactment. Id at 449.
31. Basel Convention, supra note 3.
32. Signed Mar. 1, 1889, 26 Stat. 1512, U.S.T.S. 232, 9 Bevans 877.
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joint effort these two nations have made to resolve transborder
The Convention authorized the
environmental issues.3
International Boundary Commission to resolve differences between
the two countries over any alterations or changes affecting
boundary waters.34
B. 1944 Treaty on the Utilization of Border Waters
A 1944 treaty on the utilization of the waters of the Colorado
and Tijuana Rivers and of the Rio Grande, changed the name of
the Commission to the International Boundary and Water
Commission (IBWC) This treaty expanded IBWC's powers to
36
"fix and delimit the rights of the two countries" over water use.
Mexico and the United States continue to discuss their concerns
regarding the boundary waters through their representatives on the
Commission. 37 As a testimony to the joint efforts to resolve
boundary water problems, the United States and Mexico have
specifically
based agreements 38 on the Commission's
recommendations 39 regarding water salinity and sanitation.
Fortunately for both countries this historical spirit of cooperation
between the U.S. and Mexico can only facilitate future efforts at
environmental protection in the border region.

33. See McCaffrey, supra note 29, at 191; Szdkely, supra note 25, at 670; Peach, Some
Comments on the Current Status of U.S.-Mexican Cross-boarderRelations, in TRANSATLANTIC
COLLOQUY ON CROSS-BORDER RELATIONS 65,79 (1987) (citing Mumme, Engineering Diplomacy:
The Evolving Role of the InternationalBoundary and Water Commission in U.S.-Mexico Water
Management, in 1 J. op BORDERLAND STUDIES 73-108 (1986)).
34. 1889 Convention Between the United States and Mexico to Facilitate Carrying Out of the
Principles Contained in the Treaty of Nov. 12, 1884, Mar. 1, 1889, preamble, art. 1, 26 Stat. 1512,
U.S. Treaty Series 232, 9 Bevans 877.
35. Treaty & Protocol Between the United States and Mexico on the Utilization of Waters of
the Colorado and Tijuana Rivers and of the Rio Grande, Feb. 3, 1944, and supplementary protocol,
Nov. 14, 1944, 3 U.N.T.S. 314; 59 Stat. 1219; U.S. Treaty Series 994; 9 Bevans 1166.
36. Id. at preamble.
37. McCaffrey, supra note 29, at 196.
38. Id. at 196 n.21.
39. Id.
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III. RECENT BILATERAL AGREEMENTS IMPACTING THE
MOVEMENT OF HAZARDOUS WASTES BETWEEN THE
UNITED STATES AND MEXICO

A. Memorandum of UnderstandingBetween EPA and SMA
Though the IBWC may undertake "any sanitary measures"
agreed upon by the United States and Mexico,4' the EPA now has
jurisdiction over waste matters in the border area.41 In a 1978
Memorandum of Understanding (MOU), the EPA and the
Subsecretariat for Environmental Improvement of Mexico (SMA)
agreed to "initiate a cooperative effort to resolve environmental
problems of mutual concern in border areas as well as any
environmental protection matter through exchanges of information
and personnel ..

. ',4

Among the parallel activities this

Memorandum contemplated were the "[d]evelopment of pollution
abatement and control programs directed toward specific pollution
' 43
problems affecting either or both countries along the border.
The MOU also called for regular meetings among the EPA and
SMA officials and experts. 44
B. The "La Paz Agreement"
In the "La Paz Agreement," 45 which superseded the 1978
MOU, 46 the U.S. and Mexico addressed environmental problems

40. Water Treaty of 1944, United Sates-Mexico, 59 Stat. 1219, T.S. No. 944, art. 3. The IBWC
still is the principal authority governing issues of water quality in the border region.
41. Resource Conservation and Recovery Act (RCRA) of 1976 authorizes the EPA to regulate
hazardous waste. 42 U.S.C. §§ 6901-87 (1983 & Supp. 1 1986).
42. 1978 Memorandum of Understanding Between the Subsecretariat for Environmental
Improvement of Mexico and the Environmental Protection Agency of the United States for
Cooperation on Environmental Programs and Transboundary Problems, June 19, 1978, 30 U.S.T.
1574, T.I.A.S. 9264, 1 1 (exchange of notes).
43. Il at 1 8.
44. laatll3,4.
45. Agreement Between the United States and Mexico on Cooperation for the Protection and
Improvement of the Environment in the Boarder Area, signed at La Paz, Mexico, Aug. 14, 1983, 22
I.L.M. 1025,_U.S.T.., T.I.A.S..
(number not yet assigned).
46. Id. at art. XXIII.
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created by the, growth of the economy and population near the
border.47 The growth of both the maquiladora industry and
Mexico's national industry 4 in the border region provided the
impetus for the agreerient. ' The La Paz Agreement formally
established the EPA as the U.S. national coordinator, and the
Secretaria de Desarollo Urbano y Ecologia (SEDUE) as the
Mexican national coordinator.49 The objectives of the Agreement
included: "[Coordination of national programs; scientific and
educational exchanges; environmental monitoring; environmental
impact assessment; and periodic exchanges of information and data
on likely sources of pollution in their respective territory which
may produce environmentally polluting incidents ..
C. Annex Ifi to the "La Paz Agreement"
Subsequent annexes to the agreement have concentrated on
specific environmental problems of the border area, one of which
(Annex HI) deals with transboundary shipments of hazardous
wastes and substances." Annex III defines hazardous waste as
"any waste, as designated or defined by the applicable designated
authority pursuant to national policies, laws or regulations, which
if improperly dealt with in activities associated with them, may

47. Nalven, Transboundary Environmental Problem Solving: Social Process, Cultural
Perception, 26 NAT. RESOURCES J. 793, 793 (1986). The agreement seeks to alleviate the
environmental problems occurring within 100 kilometers on either side of the border. Id
48. PErTs & PARTIDA, supra note 21, at 5.
49. Agreement Between the United States and Mexico on Cooperation for the Protection and
Improvement of the Environment in the Border Area, signed at La Paz, Mexico, Aug. 14,
1983,.
U.S.T.., T.I.A.S._ , art. 8 (number not yet assigned).
50. Id at art. 6.
51. Annex I1, supra note 1. Annex I addresses border sanitation problems at San Diego,
California - Tijuana, Baja California. Annex II is an agreement to establish a - United States Mexico Joint Contingency Plan" regarding polluting incidents along the border resulting from
discharges of hazardous substances. See Annex I to the United States and Mexico Border
Environment Agreement for Solution of Border Sanitation Problem at San Diego, California Tijuana, Baja California, signed at San Diego, July 18, 1985, ._.U.S.T.
. T.I.A.S.
(number
not yet assigned); Annex II to the United States and Mexico Border Environment Agreement,
Regarding Pollution of the Environment along the Inland International Boundary by Discharges of
Hazardous Substances, signed at San Diego, July 18, 1985,_., U.S.T._
T.I.A.S.
(number
not yet assigned).
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result in health or environmental damage." 52 Hazardous
substances are similarly defined as any substance, including
pesticides or chemicals, which "may produce harmful effects to
public health, property or the environment, and is banned or
severely restricted by the applicable designated authority."" 3 The
activities associated with hazardous wastes and substances are
storage, application,
"handling, transportation, treatment, recycling,
54
utilization."
other
or
reuse
distribution,
Annex DI seeks to protect public health and prevent
environmental damage by establishing notification procedures for
transboundary shipments of hazardous waste and substances. It also
declares that the parties shall ensure that their domestic laws and
regulations are enforced to the extent practicable. Annex III further
provides that the parties will exchange information from monitoring
and spot-checking transboundary shipments, to guarantee that the
transboundary shipments conform with the domestic laws of each
country and the requirements of the Annex. 5
Three articles of Annex II contain specific provisions for the
transboundary shipments of hazardous waste. The notification
requirements embodied in Article III of Annex Ill parallel the EPA
requirements.5 6 The designated authority of the exporting country
must notify the importing country's designated authority of the
proposed hazardous waste shipment well in advance of the planned
export date.5 ' This notification must identify the exporter, the type
and total quantity of waste being exported, the period of time over
which the waste will be exported, and the point of entry into the
importing country.5' The designated authority in the importing

52. Annex III, supra note 1,at art. 1, 1 2.
53. Id.at art. I, 3.
54. Id at art. 1, 1 4.
55. IL at art. 11, 13.
56. See infra notes 66-86 and accompanying text (discussing EPA's notification requirements
for exports of hazardous waste).
57. The exporting country's designated authority must give notice of transboundary hazardous
waste shipments at least 45 days in advance. The notification may include a single shipment or a
series of shipments, provided the series extends over a twelve-month or shorter period. Annex II,
supra note 1, at art. III, 1 2.
58. 1d
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country must then respond to the notification by indicating its
consent or objection to the export.59
If the country of import decides to return a hazardous waste
shipment, for any reason, the exporting country must readmit it.'
Additionally, hazardous waste produced from raw materials
admitted "in-bond" is required to be returned to the country of
origin." Although the United States is required to re-import any
waste generated in Mexico by U.S.-owned maquiladoras, the
maquiladora may choose to keep the hazardous waste in
Mexico.62
The United States and Mexico have both enacted municipal
import/export laws pursuant to Annex 1i1.6' While Annex I gives
general import/export guidelines, the domestic laws amplify and
strengthen the enforcement of the Annex III objectives." The
"national policies, laws or regulations" of the two countries
actually set the Annex m1 standards for environmental
protection. 5
IV. U.S. STATUTORY FRAMEWORK FOR WASTE GENERATED
IN THE UNITED STATES AND EXPORTED To MEXICO

A. Resource Conservation and Recovery Act (RCRA)
1. Hazardous Waste Regulations
The Resource Conservation and Recovery Act (RCRA) of
19766 designated the EPA as the authority which regulates

59. The importing country has 45 days in which to respond to the notification. The importing
country also has the right to change the terms of the planned shipment before granting consent. Id.
at art. I1, 1 4, 5.
60. Id.at art. IV.
61. X at art. XI. "In-bond" materials refers generally to those raw materials Mexico has
temporarily admitted for manufacturing and processing under the maquiladora program. Id.
62. See infra notes 170-87 and accompanying text (discussing when hazardous waste resulting
from in-bond production of manufacturing isallowed to remain in Mexico).
63. Maquiladora Manual supra note 5, at 4.
64. 1i
65. See generally Annex 111, supra note 1.
66. 42 U.S.C. §§ 6901-92k (1988).

264

1991 / TransboundaryMovement of Hazardous Waste
hazardous waste in the United States. Subtitle C of RCRA governs
the conduct of those who generate and transport hazardous waste,
as well as the actions of the owners and operators of treatment,
storage and disposal (TSD) facilities. 7 Ideally, hazardous waste
exported to Mexico is tracked from its initial production in the U.S.
until it reaches its ultimate destination in Mexico. This regulatory
scheme is known as "cradle-to-grave""6 management of
hazardous materials.
To enter the EPA's "cradle-to-grave" regulatory scheme, the
generators of hazardous waste must identify themselves to the EPA,
initiating hazardous waste management.6 9 The generator must
prepare a control and transport document known as the Uniform
Hazardous Waste Manifest.7 0 The manifest must accompany the
hazardous waste from the point of generation to its final
destination. 7 ' The regulations require generators to certify on all
manifests that:
(1) the generator of the hazardous waste has a program
in place to reduce the volume or quantity and toxicity of
such waste to the degree determined by the generator to be
economically practicable; and
(2) the proposed method of treatment, storage or disposal
(selected by the generator) is that practicable method
currently available to the generator which minimizes the
present and future threat to human health and the
environment.72
RCRA thus requires companies which generate hazardous waste to
develop new technologies to reduce the quantity and toxicity of
that waste.

67. Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§ 6921-39(b) (1988).
68. T. SCHOENBAUM, ENVIRONMENTAL POLICY LAW: CASES, READINGS, AND TEXT 543 (2d
ed. 1985). -Cradle- refers to the point of waste generation, while -grave" refers to the point of
ultimate disposal.
69. 40 C.F.R. §§ 262.11-262.12 (1990).
70. Id. at §§ 262.20-262.23 (1990).
71. id.
72. See id.at § 262 app. (EPA Form 8700-22 (Rev. 9-88), Uniform Hazardous Waste Manifest).
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RCRA further requires exporters to notify the EPA of their
intent to export at least sixty days prior to the export of hazardous
waste from the United States.73 The EPA's Office of International
Activities (OIA) alerts the U.S. State Department of the proposed
shipment of waste.74 In turn, the State Department contacts the
U.S. Embassy in Mexico. 75 When the Mexican authorities decide
to accept or refuse the waste, their embassy notifies the State
Department of the decision by cable.76 OIA then informs the
exporter of Mexico's decision.'
Thereafter, the exporter must prepare a hazardous waste
manifest to accompany each shipment. 78 The exporter must attach
a written copy of the importing country's consent to the
manifest. 79 Naturally, the shipment must follow the terms of the
"Acknowledgement of Consent." 8 The consignee at the ultimate
destination must send written confirmation to the exporter within
ninety days of the initial transport." When the exporter does not
the exporter must file a report of the
receive a written confirmation,
82
discrepancy with the EPA.
Even if the generator and transporter comply with all of the
regulations, Mexico may still refuse the shipment of hazardous
waste." In order to redirect the waste back to the United States,
the primary exporter must notify the EPA and revise the manifest
accordingly.84 SEDUE reported that 270,000 of 300,000 tons of

73. This notification must contain the information required by RCRA, but does not require a
special form. Id at § 262-53 (1990). Exporters may be the generators themselves, professional
transporters, TSD owners and/or operators, or other intermediaries, such as an export broker.
74. Maquiladora Manual supra note 5, at 5.
75. Id at 6.
76. This cable becomes the "Acknowledgement of Consent." The -Acknowledgement of
Consent" is effective for one year, but Mexico has the right to revise or withdraw consent during

the year. Id
77. Id
78. See 40 C.F.R. § 262 app. (EPA Form 8700-22 (Rev. 9-88), Uniform Hazardous Waste
Manifest).
79. Id. at § 262.52(c) (1990).
80. Id. at § 262.52(d) (1990).
81. Id at §§ 262.54(1); 262.55(b) (1990).
82. See id. at § 262.55(b) (1990).
83. MaquiladoraManua supra note 5, at 7.
84. See 40 C.F.R. § 262.54(g) (1990).
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waste scheduled for export by U.S. companies to Mexico in 1988
were not acceptable for import.85 Mexico rejected the waste
because it could not be recycled or reused as the Mexican
regulations require."
2. Federal Enforcement of RCRA
The EPA's National Enforcement Investigations Center
(NEIC),17 the U.S. Customs Service, the Federal Bureau of
Investigation (FBI), and certain authorized states 88 enforce RCRA.
Additionally, the Department of Transportation (DOT) regulates the
transportation of all hazardous material under the Hazardous
Mechanisms for
Material Transportation Act (HMTA)."9
enforcement include: Administrative orders, civil actions, and
criminal penalties."
The EPA under RCRA issues compliance orders to violators of
Subtitle C regulations." Once the EPA has determined that a
violation of Subtitle C exists, it may order either immediate
compliance or compliance within a specified time period.' This

85. MaquiladoraManual supra note 5, at 4.
86. According to Chapter 5 General Law of Ecological Equilibrium and Environmental
Protection (General Law), import of hazardous waste into Mexico only for storage or final disposal
is prohibited. See infra notes 170-187 and accompanying text (discussing disposal of hazardous
maquiladora waste in Mexico).
87. NEIC provides all criminal investigation support to the exports enforcement program and
is the liaison between EPA and the U.S. Customs Service. See infra notes 104-11 and accompanying
text (discussing the Customs Service).
88. Maquiladora Manual, supra note 5, at 9. States may develop and execute their own
hazardous waste programs in place of EPA's federal program. See RCRA, § 3006 (1988); 40 C.F.R.
§ 271 (1990).
89. 49 U.S.C. §§ 1802-13 (1988). There are five DOT administrations involved in the regulation
of hazardous materials transportation: Federal Highway Administration (FHWA), U.S. Coast Guard,
Federal Railroad Administration, Federal Aviation Administration (FAA), and Materials
Transportation Bureau.
FHWA works with the Interstate Commerce Commission (ICC) to develop safe highway routes
for hazardous materials. The Coast Guard, the Railroad Administration and the FAA oversee
transportation of hazardous materials by vessel, rail, and air, respectively. The Materials
Transportation Bureau supervises all types of transportation of hazardous materials.
90. MaquiladoraManual, supra note 5, at 9. See RCRA, 42 U.S.C. § 6928 (1988) ("Federal
Enforcement").
91. RCRA, 42 U.S.C. § 6928(a) (1988).
92. Jd § 6928(a)(1).
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administrative order may assess civil penalties. 93 The EPA will
impose liability on the violator up to $25,000 for each day of
violation, even if the person has received an order for
compliance.94 Generally, an administrative order will precede any
civil action, unless the violation is particularly egregious.95 The
Department of Justice, on behalf of the EPA, may initiate a civil
suit if the compliance order does not end the violation.96 The EPA
may also suspend or revoke a permit for failure to comply with an
administrative order.97 If the administrative order fails, or the
violation is severe, the EPA may seek injunctive relief or correction
of the violation, or both, by filing a civil action in Federal District
Court. 9 Again the violator is subject to a $25,000 fine for each
day of violation. 99
Criminal violations of RCRA include: (1) knowing failure to file
required reports; (2) knowing transport of hazardous waste without
a manifest; and (3) knowing transport (or allowing transport) of
hazardous waste to an unpermitted facility. " Penalties are
harsh: $50,000 per day of violation and imprisonment for up to two
years.101 "Knowing endangerment" is an offense which provides
more substantial felony penalties when a person violates RCRA and
"knows at the time that he thereby places another person in
imminent danger of death or serious bodily injury.""1 2 The
violators face fines up to $250,000 for individuals, or $1 million
for corporations, and up to fifteen years imprisonment.10 3

93. Id.
94. Id. §§ 6928(a)(3), (g).

95. MaquiladoraManual supra note 5,at9.
96.
97.
98.
99.
100.

Id.
RCRA, 42 U.S.C. § 6928(c) (1988).
I1&§ 6928(a)(1).
Id. § 6928(c), (g).
Id. § 6928(d)(1)-(7).

101. Id. § 6928(d)(7).
102. RCRA, 42 U.S.C. § 6928(e) (1988).
103. Id.
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B. Interagency Coordination with the EPA
1. U.S. Customs Service
Other programs and agencies are an integral part of the U.S.
regulatory system regarding hazardous waste exports. The U.S.
Customs Service has explicit authority to search suspect hazardous
waste shipments under the Export Administration Act (EEA). °4
Under EEA,' Customs may seize and detain a hazardous waste
shipment when they have reasonable cause to believe a transporter
is exporting it illegally.'
The EPA and the Customs Service entered into a MOU in 1986
to define specific agency responsibilities and to coordinate a joint
enforcement program."° The EPA has an obligation under the
MOU to develop a training program for Customs officers in
identification and investigation of noncomplying hazardous waste
shipments. 7 Under the MOU, Customs' responsibilities entail
searching and seizing illegal shipments of hazardous waste and
collecting manifests from transporters.10 8 Customs forwards the
manifests to the EPA's NEIC in Denver." 9 NEIC compares the
data to uncover discrepancies and violations." Together the two
agencies are conducting joint border inspections, including a trial
program of spot-checking shipments."
2. Departmentof Transportation(DOT)
As previously noted, the EPA oversees the "cradle-to-grave"
management of hazardous waste, while the Department of
Transportation (DOT) has authority to regulate the transportation

104. 50 U.S.C. App. 2411 (1969), as amended by the Export Administration Act Amendments
of 1985, Pub. L No. 99-64, 99 Stat. 120 (1985).

105.
106.
107.
108.
109.
110.
111.

Id
Maquiladora Manua
Id
Id.

supra note 5, at 11.

Id
Id
Maquiladora Manua4 supra note 5, at 11.
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of all hazardous materials under the Hazardous Material
Transportation Act (HMTA).112 Thus, the DOT and the EPA have
overlapping duties regarding the transportation of hazardous waste,
and transporters are under the jurisdiction of both agencies.
The DOT and the EPA executed a MOU in 1980, in order to
define their respective responsibilities.1 1 3 Under the agreement,
DOT inspects transporters in order to supervise their compliance
with RCRA transportation regulations." 4 The DOT must
immediately notify EPA of any possible violations of the
regulations, so that the EPA can start enforcement action.115
Section 3003 of RCRA expressly requires EPA's hazardous
waste transportation regulations to be consistent with those
promulgated under HMTA. Accordingly, the EPA provisions
incorporate DOT regulations on using properly labelled containers,
reporting discharges, and other shipping requirements.' 16 All
hazardous waste transporters must obtain an EPA Identification
Number before moving the waste, and all shipments must be
accompanied by a manifest signed by the generator of the
waste.117
C. The Problems with the Regulatory Scheme
The fact that the U.S. regulatory system for hazardous waste
disposal is very stringent may actually encourage some exporters
to transport waste to Mexico in an effort to avoid compliance with
RCRA and related regulations.1 ' The penalties for
noncompliance are harsh and the chance of being caught may
present too significant a risk to the majority of transporters.' 9
Exporters may, however, legally take advantage of the recycling

112. 49 U.S.C. §§ 1802-1813 (1988), 49 C.F.R. §§ 171-179 (1989). EPA considers hazardous
wastes as a subset of hazardous materials. MaquiladoraManua4 supra note 5, at 12.
113. See 45 Fed. Reg. 51645 (Aug. 4, 1980).
114. /d at § IV (B)(1).
115. Id. at § IV (B)(2),(4), (5).
116. Maquiladora ManuaL supra note 5, at 12.
117. 40 C.F.R. §§ 263.11, 263.20 (1990).
118. Leonard, supra note 16.
119. Id
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option in Mexico."' Mexico has comprehensive regulations in
place which could serve the same deterrent function as the U.S.
statutes provided that the enforcement of Mexico's regulations
improves."2 Unfortunately, legal exports for recycling increased
The
by more than 10,000 tons between 1988 and 1989.12
is
worsening.
situation
that
the
evidence
is
increase itself
V. MEXIco's ENVIRONMENTAL STATUTES GOVERNING
IMPORTED HAZARDOUS WASTE:

GENERAL LAW OF ECOLOGICAL EQUILIBRIUM AND

ENVIRONMENTAL PROTECTION

Mexico has enacted a comprehensive and detailed statute to
govern its environment: General Law of Ecological Equilibrium
and Environmental Protection (General Law). 23 The agency
charged with environmental protection in Mexico is SEDUE."
"Normas tecnicas" (ecological technical standards or NTEs) are
administrative rulings by SEDUE which define the technical
parameters within which industry must execute projects which
cause or might cause an ecological imbalance."z
A. The Regulatory Framework: Hazardous Waste
The "Regulations to the General Law of Ecological Equilibrium
Relating to Hazardous
and Environmental Protection

120.
121.
122.
123.

See supra notes 16-20 and accompanying text (discussing sham recycling in Mexico).
Leonard, supra note 16.
See supra notes 15-16.
See Federal "Diario Oficial" on Jan. 28, 1988, effective Mar. 1, 1988 [hereinafter General

Law].
124: Sdnchez, supra note 21, at 168.
125. MaquiladoraManual supra note 5, at 15. NTEs are described as:
the group of scientific or technological rules that establish the requirements,..
. and permissible limits that must be observed in the development of activities or
use and benefit of products, which cause, or might cause, ecological imbalance
or damage to the environment, and that further integrate principles, criteria, policy
and strategy on the subject.
l
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Materials" 126 deal specifically with the management of hazardous
waste. The particular responsibilities of the people who generate or
transport hazardous waste, or operate a treatment, storage or
disposal (TSD) facility are defined in the regulations.127 Once a
waste generator determines that the wastes are hazardous under
NTE-CR-001 t2 criteria, the generator must register with
SEDUE and file a report with the agency every six months,
detailing the movement of the waste. 129 Additionally, the
generator must keep a monthly record of how much waste is
generated. 3 ' The generator must keep this data for ten years."
Handlers or hazardous waste managers collect, store, treat,
32
recycle, reuse, incinerate, and ultimately dispose of the waste.
A handler of hazardous waste must' first obtain a permit from
SEDUE by filing an Environmental Impact Statement (EIS) to
operate a facility.1 33 A generator may have to apply for a permit
if the generator intends to handle the waste himself.13 SEDUE
requires that a training program and emergency accident plan be
35
submitted prior to the start-up of handling activity.
SEDUE provides regulations to guide handlers in safe hazardous
waste storage. For example, hazardous waste managers must store

126. These regulations are published in the Diario Oficial, November 25, 1988, effective May
26, 1989.
127. See MaquiladoraManuaI; supra note 5, at 17-22.
128. NTE-CRP-001 promulgates the standards for hazardous waste description and indexing.
(Diario Oficial June 7, 1988.) See id. at 18.
129. Id at 18.
130. Id
131. Id
132. Maquiladora Manual supra note 5, at 18-19.
133. Id at 19. An EIS filed with SEDUE in Mexico is not as comprehensive in scope as an EIS
required by U.S. National Environmental Policy Act (NEPA). The minimum requirements for an EIS
in Mexico are a risk assessment study of the ecological effects of the activity, and a projection of the
steps to be taken to temper any adverse environmental impacts (e.g. proposed preventative or
corrective measures) during normal operation or in case of an accident.
The Ecological Gazene publishes a notice after an EIS is filed and all notice requirements have
been met. Usually an EIS becomes public information, but it may be withheld if it could injure
substantial property rights or business interests.
After SEDUE completes the evaluation of the EIS, it can issue a permit to the applicant, issue
one conditionally (based on a modification of the proposed activity), or deny the permit entirely. Id.
134. Id
135. ld
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incompatible wastes separately according to NTE specifications and
they must keep storage sites separate from offices and other work
areas. 136 Waste managers must: Post danger signs and make
available fire extinguishers, lightning rods, and hazardous vapor
detectors.137 Wastes or waste water should not flow into the
municipal drainage system from the storage facility. 138 The
remaining regulations address other safety concerns, and are
designed to reduce the risk of an accident and the contamination of
soil and groundwater, while safeguarding the health and safety of
workers and nearby residents. 39
Transporters of hazardous waste in Mexico must register with
both SEDUE and the Secretariat of Communications and
Transportation (SCT). 40 For shipment solely within Mexico, the
transporter is also responsible for the manifest which accompanies
the waste.141 The transporter must retain a copy of the manifest
for five years while releasing the original and a second copy to the
consignee. 42 The transporter is responsible for reporting to
SEDUE the failure of the consignee to send him the original within
thirty days after delivery. 4 3 The transporter must file a summary
report with SEDUE every six months specifying the type and
quantity of wastes transported during that interval.'"
Additionally, the generator must take out a bond to cover the
risk of damage during shipment. 45 SEDUE determines the
amount of the bond based upon the degree of risk by considering
the amount and type of waste being transported with its toxicity
and stability. 46

136.
137.
138.
139.
140.
141.
142.
143.
144.
145.
146.

d
Maquiladora Manual supra note 5, at 19.

Id
Id

Id at 20.
Id
Maquiladora Manual supra note 5, at 20.

Id
Id

Id.
Id.
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Hazardous waste transporters must file an "Ecological
Clearance Certificate" ("Guia Ecologica") for all imports or
exports of hazardous waste to or from Mexico. 147 The Certificate
indicates which ports the waste will pass through and the proposed
mode of transportation. 4 " Although the authorization to ship may
be granted within five days of the application, the Certificate must
1 49
be filed at least forty-five days before the first shipment date.
The transporter then has a ninety day window within which to
import or export the waste. 5 ' The transporter has fifteen days 151
in
made.
been
has
shipment
the
that
SEDUE
which to notify
Again, a bond is required, and SEDUE will determine the amount
necessary to assure the transporter complies with Mexican law and
can provide reparation to a foreign country in the event of an
accident.' 52 SEDUE reserves the right to deny anyone
authorization to import or export hazardous 53waste to or from
Mexico if the environmental risk is too great.
B. Enforcement of the General Law's Hazardous Waste Provisions
SEDUE has broad oversight and inspection authority to ensure
that facilities which treat, store, or dispose of hazardous waste, are
in compliance with the General Law. If a violator does not take
steps to correct non-compliance within the specified time frame,
SEDUE may employ administrative penalties for violations of the
General Law, SEDUE regulations, and NTEs. 54 These penalties
include:
1. Fine of 20 to 20,000 days of minimum wages in effect at the
time sanction is imposed;

147.
148.
149.
150.
151.
152.
153.
154.

Maquiladora ManuaL supra note 5, at 20.
Id.
Id.
Id
Id.
MaquiladoraManual, supra note 5, at 20.
Id. at 21.
Id at 17.
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2. Temporary, partial, or total shut-down of the offending
manufacturer;
3. Suspension or revocation of the environmental impact
authorization; and
1 55
4. Up to 36 hours of administrative arrest.
C. The Obstaclesto Efficient HazardousWaste Handling in Mexico
The "cradle-to-grave" concept of the U.S. law does not exist
in Mexico. 156 Rather SEDUE individually authorizes each
generator, handler and transporter of hazardous waste, and the
generators are responsible for confirming that the management
company with which he contracts is properly authorized.15 7 This

individual authorization scheme may allow hazardous waste to be
"lost." The U.S. "cradle-to-grave" system insists on a paper trail
for waste from the point of generation to the point of disposal. 5"
In contrast, the Mexican scheme requires the individual to take
more responsibility, including verifying whether or not transporters
and TSD facilities are properly authorized.19 SEDUE's
regulatory plan focuses on the people handling the waste, instead
of the waste itself. While it is essential for SEDUE to know who
is in possession of hazardous waste, the "cradle-to-grave" scheme
seems better suited to tracking both the individuals and the waste.
Ultimately, Mexico would gain efficiency in hazardous waste
management if Mexico were to adopt the "cradle-to-grave"
system.
It is more difficult to shift the cost of pollution to the consumer
in a less developed country such as Mexico, than it is in a
developed country such as the United States."6 The economic
enemies of Mexico, unemployment and inflation, eclipse the
mission of environmental regulation. The regulations are in place,

155.
156.
157.
158.
159.
160.

Id.
Id at 18.
Maquiladora Manua=4 supra note 5, at 18.
See supra note 68.
See supra note 157.
DuMars & Del Rio, supra note 25, at 811-12.
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but the enforcement of them has been limited by a lack of financial
resources.161 The value of the Mexican legislation lies in the
symbolism it has created; Mexico has taken a solid stand on air
and water quality, 62 and intends to strictly control hazardous
waste. Hopefully, the extensive regulations can be enforced in the
way the drafters envisioned.
VI. REGULATIONS GOVERNING WASTE PRODUCED IN
MEXICO BY U.S.-OWNED MAQUILADORAS (To THE EXTENT
THE REGULATIONS DIFFER FROM REGULATIONS

REGARDING IMPORTED HAZARDOUS WASTE)

Interested parties, on either side of the border, express
increasing apprehension about maquiladora-generated pollution.163
The U.S. Hazardous Waste Work Group, the border communities,
Congress, and other state and local governments, as well as the
media and environmentalists, are all concerned that mishandled

hazardous wastes at the manufacturing plants are seeping into the
groundwater."' The laws and regulations on both sides of the

border are extensive, yet the border citizens still fear contamination
of their water supply."
A. SEDUE's Oversight of the Maquiladoras
Mexico, through SEDUE, has sole jurisdiction over the
maquiladoras. 1 The same regulations apply to these in-bond
processing plants as apply to any other company situated in
Mexico. These companies must apply to SEDUE for an operating
license, and give an annual report of air emissions and wastewater
releases. 67 Maquiladora operators must prepare and maintain

161. See l
162. Id.

163. Maquiladora Manual supra note 5, at 23.
164. Id.
165. Id.
166. Id.
167. Id. at 22-23.
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transportation manifests for hazardous wastes moved out of the
facility; 68 SEDUE requires reports on any movement of
hazardous waste every six months.19
The maquiladoras are required to return hazardous byproducts
"to the country of origin."' 70 This policy is decreed explicitly
by the General Law, SEDUE's hazardous waste regulations and
Annex III of the 1983 Binational Agreement.' However, the
EPA records from 1987 reveal that only twenty out of more than
one thousand maquiladoras actually shipped hazardous waste back
to the United States. 72 Several Associations of Maquiladoras
dispute this, and claim to be sending their waste back to the United
States in accordance with the law. 73 The EPA and U.S. Customs
officials concede that the actual amount of hazardous waste being
re-imported could be higher than reported because they have little
data on its transboundary movement."7 Nonetheless, it is likely
that most of the maquiladoras are avoiding the requirement that the
waste be shipped back to the United States. 75 Environmental
controls are much weaker in Mexico than the United States, so that
noncomplying maquiladoras are less likely to be caught, and
76
penalties for noncompliance in Mexico are not as severe.
1. The 1983 Maquiladora Decree
The 1983 Maquiladora Decree77 establishes three alternatives
to returning the waste to the country of origin. First, maquiladoras

168. Maquiladora Manua4 supra note 5, at 23.
169. l
170. Sdnchez, supra note 21, at 176; Maquiladora Manua4 supra note 5, at 23.
171. MaquiladoraManua supra note 5, at 24.
172. Sfinchez, supra note 21, at 177.
173. Id
174. Id. at 177-78 (citing a Presentation by EPA and U.S. customs officials made during the
Binational Seminar of Transboundary Movement of Hazardous Waste for the Maquiladora, in
Tijuana, B.C. (Nov. 15, 1988) (jointly organized by EPA and SEDUE)). Id. at 178 n.26.
175. Id. at 178-79.
176. Id
177. Decree for the Development and Operation of the In-Bond Export Industry, D.O., Aug. 15,
1983, reprinted in MExicAN FOREIGN TRADE INsTuTE,MEXIco: ITS IN-BoND INDUSTRY, YouR
INVESTMENT OPPORTUNITY (1984).
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may destroy the waste with the oversight of the Mexican customs
officials.178 Second, they may donate the waste to non-profit or
educational organizations for. resale.179 Third, the waste may be
nationalized." 0 The maquiladoras may rely on these options to
avoid the General Law, SEDUE regulations, and Annex III to the
1983 Binational Agreement, which all require that maquiladora
waste be returned to the country of origin. It is likely, however,
that their reliance on the 1983 Maquiladora Decree is unreasonable
because of the supremacy of the General Law.
2. Supremacy of the General Law
SEDUE strongly believes that the first two disposal options
conflict with the General Law which prevails over the Maquiladora
Decree, and are, therefore, without effect.' Thus, nationalization
and exportation remain the only two possible alternatives for
disposal under Mexican law. Three Mexican agencies, Secretaries
of Commerce and Industrial Development (SECOFI), Aduana
(Customs), and SEDUE, all must accept the maquiladora waste and
the company must pay import taxes on it, before it can be
nationalized. The waste then becomes Mexican waste subject to
SEDUE's jurisdiction.8 2 The maquiladoras must have a "Guia
(Ecological Clearance Certificate)' 3 for the
Ecologica"
nationalization of imported wastes. 8 4

178. There are only a few legal TSD facilities in Mexico. At the end of 1988, there were only
six such plants. Apparently, there is a rising number of suspicious recycling companies in Mexicali
and Tijuana. Some have been repeatedly shut-down by SEDUE for failure to comply with the General
Law. Sinchez, supra note 21, at 180-81.
179. Rose, supra note 17, at 230.
180. See Maquiladora Manual supra note 5, at 23-24. See also Rose, supra note 17, at 230
(implying the -nationalization- of waste is akin to "claiming the waste was simply lost in the
production process.").
181. Maquiladora Manua4 supra note 5, at 24.
182. Id. at 24-25.
183. Id. at 18. SEDUE bases its authorization on the information provided on the "Guia
•
Ecologica" by the maquiladora. Id. at 20. The "'Guia Ecologica lists, inter alia, the name of the
generator, the destination, and the dangerous characteristics of the waste. Id. at Attachment F.
184. Id at 25.
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The exportation alternative requires the maquiladora to prepare
(request for export
de exportation"
a "pedimento
authorization).' The maquiladora must have the "pedimento"
in order to have its bond (which was paid at the time of the
importation of hazardous material to Mexico) returned. Once
SEDUE authorizes the appropriate manifests, and the maquiladora
has prepared the "pedimento," SEDUE clears the hazardous
wastes for export. 86 If the maquiladora has complied completely
a "Guia Ecologica" is not required to export
with Mexican law,
87
waste.
hazardous
B. Difficulties in Management of HazardousMaquiladora Waste
Many concerned citizens believe that sham exporters exploit the
maquiladoras as a handy excuse for transporting hazardous wastes
into Mexico for illegal disposal.'88 Criminal operators have
targeted Mexico for illicit hazardous waste dumping.189 One
reason is Mexico's continuing economic crisis. SEDUE lacks the
funding and the human resources to achieve sweeping surveillance
of hazardous waste disposal in the border area.'" The majority
of SEDUE's enforcement and inspection officers are located in
Mexico City and not along the border, where the maquiladoras are
found.19 ' In contrast, federal, state and local agencies in the U.S.
have extensive resources to oversee the proper management of
hazardous waste. 2
185. [Hereinafter "pedimento-1. See id. at 24.

186. Maquiladora Manua4 supra note 5, at 24.
187. Id at 25.
188. Rose, supra note 17, at 224 (citing Althaus, Toxic Waste Threatens Border Water, Dallas
Times Herald, Feb. 21, 1988, at Al, col. 2); See generally Sdnchez, supra note 21; KAMP, supra note
24.
189. Sinchez, supra note 21, at 183-84.
190. Id at 178-79.
191. Rose, supra note 17, at 227. SEDUE has less than five persons regulating all environmental
problems at the Tijuana delegation, yet there were over 400 maquiladoras in Tijuana in 1988.
Sinchez, supra note 21, at 179 n.32.
192. While U.S. resources available to oversee the proper management of hazardous waste are
vast when compared to Mexican resources, the enforcement of the U.S. law is still often inadequate.
See Note, InternationalLaw and the Transboundary Shipment of Hazardous Waste to the Third
World: Will the Basel Convention Make a Difference?, 5 AM. UJ. INT'L L. & POL'Y 393, 399-400
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The cost of dumping or treating hazardous waste in Mexico is
relatively small when compared to the cost in the U.S. One barrel
of hazardous waste can cost over $2,000 to recycle in the U.S.;
$200 is the highest price to recycle waste in Mexico. 93 Likewise,
legal disposal in Mexico costs a fraction of the U.S. price, and
criminal dumping is free.194 In addition to the reduced regulation
and reduced cost of hazardous waste disposal in Mexico, illicit
dumpers perceive the Mexican sanctions attached to this activity as
less stringent than the U.S. sanctions.' 95 Mexico has implemented
greater penalties since 1988,196but punishment is imposed less often
in Mexico than in the U.S.
Maquiladoras produce large amounts of hazardous waste in the
border area. Although the waste must be re-imported to the country
of origin, it often remains in Mexico because of the interplay
between Mexico's fiscal crisis and the criminal exploitation of the
maquiladora industry. Since 1988, the EPA and SEDUE have
sponsored an annual binational workshop specifically addressing
the hazardous waste problems of the maquiladoras. Representatives
from both agencies form the U.S.-Mexico Hazardous Waste Work
Group. The Waste Work Group produced a manual to help the
maquiladoras comply with the maze of regulations. These
cooperative efforts between the U.S. and Mexico are designed to
facilitate safe handling of hazardous waste and are important and
encouraging.

(1990).
193.
194.
195.
196.

280

Sinchez, supra note 21, at 178.
IU
Id. at 179-80.
Id. at 178.
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VII. THE BASEL CONVENTION ON THE CONTROL OF
TRANSBOUNDARY MOVEMENTS OF HAZARDOUS WASTES
AND THEIR DISPOSAL

A. Basel Convention Objectives
The Basel Convention aspires to prevent the illegal export of
toxic wastes from developed nations to LDCs.197 The United
Nations Environmental Programme (UNEP) drafted the convention
which requires exporting countries to have the "prior informed
consent" of the importing nation for each shipment of hazardous
waste.1 98 Fifty-four countries have now signed the
Convention. 199 As signatories, both the United States and Mexico
have consented to be bound by the treaty. 2" The Convention
states in the Preamble:
Convinced that States should take necessary measures to
ensure that the management of hazardous wastes and other
wastes including their transboundary movement and disposal
is consistent with the protection of human health and the
environment whatever the place of their disposal.
Convinced that hazardous wastes and other wastes should, as
far as is compatible with environmentally sound and efficient
management, be disposed of in the State where they were
generated.20 '

197. Basel Convention, supra note 3.

198. Fiie More CountriesSign Basel Convention Just Before Deadline, Bringing Total to 54,
13 Int'l Env't Rep. (BNA) No. 4 at 147, 148 (Apr. 11, 1990) [hereinafter Five More Countries].
199. Five More Countries,supranote 198, at 148. Mexico signed the treaty on March 22, 1989,
the day it was opened for signature. MULTILATERAL TREATES DePosrrED Wi THE SECRETARYGENERAL: STATUS AS OF 31 DECEMBER 1989 856, U.N. Doe. ST/LEG/SER.F8. The United States
was an "'eleventh-hour" signatory on March 22, 1990. Five More Countries,supra note 198, at 148.
Twenty nations must ratify the treaty before it will enter into force. As of October 24, 1990 five

nations had ratified the treaty. Greenpeace Says Poland Being Used As Dump For Industrialized
Nations' Waste, 13 Int'l Env't Rep. (BNA) No. 12 at 438 (Oct. 24, 1990).
200. Vienna Convention on the Law of Treaties of 1969 U.N. Doe. A/CONF. 39/27, art. 11, 12.
201. Basel Convention, supra note 3, at Preamble.
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The Basel Convention does not impose a comprehensive ban on
hazardous waste exports. 2 Rather, the Convention envisions a
free exchange of information and technology regarding hazardous
waste transfers and disposal. 2 3 Article 10 of the Convention
encourages Parties and "competent international organizations" to
promote "public awareness, the development of sound management
of hazardous wastes and other wastes and the adoption of new lowwaste technologies. ' 2 ' The Convention further seeks to ensure
that every importing country understands the dangers involved in
importing hazardous waste and has the necessary disposal facilities
to receive the waste. 0 5
B. Impact of the Basel Convention on U.S.-Mexico Hazardous
Waste Transfers
The extensive system of restrictions, provided for by this
Convention, on hazardous waste transfers mirrors the Mexican and
U.S. regulatory schemes. Accordingly, the Convention includes
notification and informed consent requirements, as well as
certification and movement restrictions.206 While the goal of
Mexican and U.S. regulations is to protect each country's own
people and environment, the ultimate goal of the Convention is to
make the transboundary movement of hazardous waste so

202. Some LDCs proposed a total ban to prevent the industrialized nations from taking advantage
of their poverty at the expense of the public health. Other proponents of the total ban argued that
it would be the best incentive for the generators of hazardous waste to recycle, reuse, and reduce
waste production. On the other side, opponents of the total ban contend that it is impractical and
would only stimulate more illicit traffic in hazardous waste. Also, a total ban might constrict the
options of LDCs when these countries industrialize and are unable to manage their own hazardous
wastes. See Emerging Controls on Transfers ofHazardous Waste to Developing Countries, 21 LAW
& POL'Y ININT'L Bus 247, 267-68 (1989).
203. Basel Convention, supra note 3, at art. 10.
204. Id
205. Id at art. 4, 9.
206. LDCs are suspicious of the prior informed consent principle because they fear that it could
legitimize environmentally destructive imports. The developed nations opposed the principle because
it could entail lengthy bureaucratic delays. Land, Managing Toxic Waste, THE NEW LEADER, Nov.
27, 1989, at 4.
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expensive and inconvenient that industry will be forced to reduce
and recycle its wastes. 7
Each party to the convention is required to propose domestic
legislation to both avert and penalize illegal hazardous waste
transfers." 8 The States themselves, or the exporter or generator,
must repossess any illegally transferred waste, within thirty days of
discovery. 2 0 Anyone who is transferring waste across
international borders must "be covered by insurance, bond or other
guarantee as may be required by the State of import.. .,2 10 The
Parties to the Basel Convention further agree to look towards
adopting a protocol which will set suitable "rules and procedures
in the field of liability and compensation for damage resulting from
the transboundary movement and disposal of hazardous wastes..
,,1211 The protocol will likely assess both compensatory and
punitive damages against those who violate the Convention.21 2
Victims of illegal transfers of hazardous waste will be eligible for
funds to restore the affected environment.213
The Convention does not appear to add much substance to the
myriad of regulations already in place in the United States and

207. Emerging Controls on Transfers of Hazardous Waste to Developing Countries, 21 LAW &
POL'Y ININT'L Bus 247,261 (1989) (quoting UNEP's Executive Director in Legislation on Global
Waste Control to be Proposed by Year's End to Congress, Daily Rep. for Executives (BNA) No. 161,
at A-7 (Aug. 22, 1989).
208. Basel Convention, supra note 3, at art. 9, 1 5. "Illegal" traffic is defined as "any
transboundary movement of hazardous wastes or other wastes:
(a) [w]ithout notification ... to all States concerned; or
(b) without the consent ... of a State concerned; or
(c) with consent obtained ... through falsification, misrepresentation or fraud; or
(d) that does not conform in a material way with the documents; or
(e) that results in deliberate disposal (e.g. dumping) of hazardous waste or other wastes in
contravention of this Convention and of general principles of international law."
IL art. 9, 1, 28 I.LM. at 666.
209. Id.at art. 9, 12. This ambiguous language may provide a loophole for the exporting nation
to avoid re-importing the waste. The Convention allows the waste to be disposed of in the importing
country if it is done in an "environmentally" sound manner. Id. art. 9, 1 3; Note, International Law
and the Transboundary Shipment ofHazardous Waste to the Third World: Will the Basel Convention
Make a Difference?, 5 AM. UJ. INT'L L. & POL'Y 393, 417-18 (1990).
210. Basel Convention, supra note 3, at art. 6, 1 11.
211. L at art. 12.
212. Emerging Controls on Transfers of Hazardous Waste to Developing Countries, 21 LAw &
POL'Y ININT'L Bus 247, 269 (1989).
213. L
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Mexico, but it is nevertheless an important international acknowledgement of each country's responsibility. The Convention
affords the United States and Mexico the opportunity to set an
example for other Parties; LDCs and major industrialized nations
can collaborate to control transportation of hazardous waste.
Meanwhile, the two countries can focus on generating less waste
on both sides of the border.
VIII. A COURSE OF ACTION FOR THE 1990S

Those who are not deterred from illegal dumping under the
present regulatory scheme realize financial savings which simply
outweigh the risk and the punishment of being caught illegally
dumping. Governments and industries must work together to reduce
the financial stimulus to evade the safe disposal of hazardous
waste.
A. Source Reduction Programs
Source reduction programs are becoming increasingly attractive
to industry because of the savings realized by disposal of lesser
quantities of hazardous waste.2" 4 Technological and equipment
modifications,2" 5 combined with improved "housekeeping"
operations may result in greatly reduced hazardous waste output.
For example, management incentives, improved employee training,
preventative maintenance, and accident avoidance programs can
result in important source reductions in hazardous waste.216
Industries must produce less waste; it is the most obvious solution
to the problem. Hazardous waste generators may initiate source

214. Worthen, The Last Shall Be First, and the First Last; Ruminations on the Past, Present
Future Course of Government Regulation of Hazardous Pollutants, 20 B.Y.U. L. REv. 1113, 1143
(1989).
215. See infra notes 223-31 and accompanying text (discussing Dow Chemical's waste reduction
technology).
216. Worthen, supra note 214, at 1144 n.152.

1991 / TransboundaryMovement of Hazardous Waste
reduction programs on their own, but government incentives for
these programs should not be discounted." 7
B. GroundwaterMonitoring
Groundwater monitoring projects, financed by industry, and
monitored by non-profit NGOs in collaboration with SEDUE and
the EPA, could track inadvertent as well as illegal dumping of
hazardous waste.2"' The Border Ecology Project (BEP) strongly
advocates improved tracking and communication of hazardous
waste transfers between the many U.S. and Mexican agencies.21 9
Recommendations include: (1) Bilingual listing of hazardous
materials for U.S. Customs and Aduana; (2) improved sharing of
actual importation data so that it is available to regulators and crisis
management; (3) customs' hazardous waste inspection area; and (4)
storage zones should be removed from populated areas.22
C. InfrastructureImprovements
Mexico must upgrade its dilapidated infrastructure to properly
handle hazardous waste. 2 For example, the maquiladora industry
should contribute to improvements in Mexico's ability to properly
dispose of hazardous waste by building TSD facilities. Mexico
simply does not have the financial resources to effectively dispose
of the imported or maquiladora waste at this time. Environmental
agencies can work jointly with industry through groups such as the
Waste Work Group, to establish an "environmentally safe
transborder trade industry., 222 It is not possible to halt the flow
of hazardous waste to Mexico at this time, because the financial
incentives on both sides of the border are too great. It is much less
217. See infra notes 232-39 and accompanying text (discussing the proposed Foreign
Environmental Practices Act (FEPA)).
218. KAMP, supra, note 24, at 23.
219. Id.
220. Id. at 12.

221. "Unavoidable" hazardous waste would be that portion of the waste which could not be
recycled, reused, or reduced.
222. Maquiladora Manua4 supra note 5, at introduction.
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expensive to dispose of the waste in Mexico, and the Mexican
economy needs the money U.S. generators are eager to pay. If
Mexico had the proper facilities to treat the waste, the amount of
residual waste from recycling would be reduced. The "dirty
business" of recycling hazardous waste can be cleaned up.
D. "Responsible Care" Initiative
The chemical industry endorses a concept known as
"Responsible Care," 2' " and chemical industry associations have
developed the "Responsible Care" initiative.' 2 Dow Chemical
Company supports the concept and pledges to work with other
chemical companies worldwide to start similar programs. 2" The
"Responsible Care" statement reads in part:
To recognize and respond to community concerns about
chemicals and our operations...
To report promptly to officials, employees, customers and
the public, information on chemical-related health or
environmental hazards and to recommend protective
measures...
To extend knowledge by conducting or supporting research
on the health, safety and environmental effects of our
products, processes and waste materials...
To participate with government and others in creating
responsible laws, regulations and standards to safeguard the
community, workplace and environment.

223. Dow CHEMICAL, INC., 1989 ANNUAL REPoRT 5 (1989).

224. Id at 17.
225. Id
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Dow has recognized that its future depends on its environmental
performance. 6 While environmentalists and other critics may
doubt and speculate on industry's motives, executives and
employees of companies that generate hazardous waste drink the
same water and breathe the same air as the rest of the world. Profit
motives and environmental responsibility are no longer mutually
exclusive. Dow claims that "[w]hile efforts to reduce waste pay off
in terms of societal benefits, many also pay off in direct
savings." 227 Dow's Louisiana Division invested over $12 million
in 47 waste reduction projects in 1988-89; the projects paid for
themselves, on average, in only 10 months." 8
Large multinational corporations have the capital to experiment
and discover creative ways to reduce and recycle hazardous waste
that small generators do not have. Through a commitment like
"Responsible Care" large corporations will have an obligation to
share waste reduction technology with smaller generators.
Additionally, the Basel Convention embodies this information
sharing principle. 9
Suggestions for improved disposal and monitoring techniques in
Mexico include the need to develop a "Responsible Care"
program for the maquiladoras.230 Perhaps U.S. maquiladora
owners have assumed that the air the Mexicans breathe, and the
water Mexicans drink, are not the same as theirs. Those who
assume this are under a grave misconception; pollution respects no
borders. Some, perhaps most, corporations would cooperate with
23
a "Responsible Care" policy. '

226. Id. at 8.
227. Id4 at 10.
228. Dow CHEMICAL, INc., 1989 ANNUAL REPORT 10-11 (1989).
229. Basel Convention, supra note 3, at art. 10 (*International Cooperation").
230. KAmp, supra note 24, at 13.
231. Id
The Border Ecology Project (BEP) (a non-profit research and advocacy group dedicated to
solving transborder pollution) envisions that a policy designed to protect public health along the U.S.Mexico border will require Congressional encouragement, so that the major corporations'
environmental and occupational health strategies will be open to public inquiry. ld.
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E. Foreign Environmental PracticesAct (FEPA)
Corporate responsibility will play a major role in the future by
reducing hazardous waste and making transfers of waste as safe as
possible. One commentator has proposed a "Foreign Environmental
Practices Act" (FEPA). 2 The proposed Act which is modeled
after the Foreign Corrupt Practices Act (FCPA), 33 would extend
the reach of the U.S. environmental laws outside U.S. territory.
Corrupt business practices abroad, especially bribery of high
foreign officials, prompted the Congress to enact FCPA in 1977.
The logical inquiry is whether FCPA has been successful or not,
and if so, is FEPA a practical proposal?234
Two surveys have shown that FCPA indeed serves a deterrent
function."25 The two studies suggest that the FCPA has not
affected U.S. firms' ability to compete in the global economy, even
though some corporations allege that the FCPA has harmed some
firms' market shares.236 However, other studies contradict that
conclusion. These other studies found that FCPA places U.S.
companies at a competitive disadvantage.237 The conflicting
results in these studies indicate that individual firms may have been
hurt or helped by the FCPA. However, there is no widespread
negative impact on the ability of U.S. companies to compete
abroad. 8

232. Neff, Not in Their Backyards, Either:A Proposalfor a Foreign EnvironmentalPractices
Act, 17 ECOLOGY L Q. 477 (1990).
233. 15 u.s.c. §§ 78dd-1 to 7811 (1988).
234. Neff, supra note 232, at 503.
235. Id. at 506 (citing U.S. GENERAL ACCOUNrINO OFFICE, PUB. No. B-198581, IMPACT OF
FOREIGN CORRUPT PRACTICES ACT ON U.S. BUSINESS (1981); H. WEISBERO & E. REICHENBERO,
THE PRICE OF AMBIGUITY: MORE THAN THREE YEARS UNDER THE FOREIGN CORRUPT PRACTICES

ACT 21-26 (U.S. Chamber of Commerce, 1981)).
236. Neff, supra note 232, at 506 (citing Gillespie, Middle East Response to the U.S. Foreign
CorruptPracticesAct, 29 CAL MOMT. REv. 9 (1987); Graham, The ForeignCorruptPracticesAct:
A New Perspective, J. INT'L Bus. STUD. 107 (1984)).
237. Neff, supra note 232, at 506 (citing H. WEISBERO & B. RmCHENBERO, THE PRICE OF
AMBIGUITY: MORE THAN THREE YEARS UNDER THE FOREIGN CORRUPT PRACTICES ACT at 1-2 (U.S.
Chamber of Commerce, 1981); Kaikati & Label, American Bribery Legislation: An Obstacle to
InternationalMarketing, J. MKTo. 42 (1980)).
238. Neff, supra note 232, at 508.
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The concept of a Foreign Environmental Practices Act (FEPA)
seems less threatening to foreign interests than the FCPA, and more
likely to have a larger impact on U.S. firms. Many firms, in fact,
conduct business abroad precisely to escape the strict
environmental laws of the United States. A Foreign Environmental
Practices Act could bolster foreign relations and attract grassroots
support 9 as the public concern over environmental exploitation
23

grows.

A Foreign Environmental Practices Act could help to decrease
the danger from hazardous waste exports to Mexico. The
experience from the FCPA indicates that such an Act can work.
Therefore, the Congress should take advantage of the current
political climate favoring a global approach to conservation and
environmental responsibility and enact FEPA.
IX. CONCLUSION
While U.S. industries and their Mexican subsidiaries continue
to increase the generation of toxic and hazardous wastes, public
opinion may be the best check on the evil that these hazardous
byproducts represent. Disposal of these wastes in a safe, effective
-manner is a matter of corporate as well as governmental and
individual responsibility. The regulations are in place as guidelines.
The enforcement agencies should direct their attention to "sham"
recyclers, 24 and major violators who deliberately circumvent or
simply refuse to follow the law. The environmental regulators will
be perpetually overburdened if the government is also forced to
police legitimate industries which generate dangerous wastes. A
vast majority of the companies producing hazardous wastes should
be willing to do what is necessary to reduce and recycle the wastes
in
they generate. A trend toward corporate responsibility
24
environmental matters is the theme for the 1990s. 1

239. Id. at 510.
240. "Sham recyclers' are persons who do not comply with established standards when cleaning
spent solvent wastes for reuse. See Rose, supra note 17, at 225-26.
241. See supra notes 223-39 and accompanying text (discussing "Responsible Care" Initiative
and the Foreign Environmental Practices Act).
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The governments and industries of Mexico and the United
States must increase the cost of clandestine hazardous waste
disposal, so that the risk will outweigh the benefits. Annex III to
the United States and Mexico Border Environment Agreement242
requires that the U.S. owned maquiladoras return hazardous waste
generated in Mexico to the United States for proper disposal.2 43
All loopholes2 in the system should be eliminated and
exceptions to the rule should be limited to emergencies. The EPA
and SEDUE, as well as law enforcement and customs officials on
both sides of the border, must continue to work together to ensure
that the regulatory scheme is strictly enforced.
Public pressure is forcing U.S. corporations into compliance.
Today, consumers will hold corporations responsible for any
ecological mistakes.245 Likewise, scrupulous enterprises should be
justly rewarded. Many companies are already aware that it is more
economically efficient for them to cut back the production of
hazardous wastes through creative engineering2 46 than it is to find
a foreign dumping ground.
BarbaraScramstad

242. Annex 111, supra note 1.
243. PEMrs & PARTIDA, supra note 21, at 5.

244. See supranotes 177-81 and accompanying text (discussing the 1983 Maquiladora Decree).
245. Consumer boycotts and protests have convinced McDonald's to replace foamed polystyrene
hamburger containers with paper containers. IBM has noted that customers desire the computer
company dispose of used computers in an environmentally conscious manner. Tim CENTER FOR
INVESTIGATIVE REPoRTINo & BILL MOYERS, GLOBAL DUMPING GROUND 108 (1990).
246. Statement by Joel Hirschhorn of the Office of Technology and Assessment. Frontline,

supra note 1.
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